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THE DIVISION OF GOVERNMENTAL POWER 
IN ANCIENT GREECE. 

HISTORICALLY, facts and theories are inseparably con- 
nected. The facts first give rise to the theories, and the 
theories then react on and modify the facts. Both are alike 
historical phenomena. And it seldom happens, even under for- 
eign influence, that the theory gets very far ahead of the facts, 
notwithstanding its usual claim to issue from pure reason and to 
possess eternal and absolute validity. Both facts and theories 
must therefore be duly weighed and considered in every institu- 
tional investigation. 

The expression "division of power" has a double meaning. In 
the narrow and technical sense it indicates the allotment of sep- 
arate functions to separate organs; since Montesquieu, this sense 
has tended to exclude all others. But in common usage the 
expression covers also the participation of several organs in the 
exercise of the same functions; and in this usage as in so many 
others, the common sense reflects the actual relations better than 
does the technical. For power is as truly, though not as com- 
pletely, divided in the latter case as in the former. And histori- 
cally speaking, this broader sense is alone justifiable. Montes- 
quieu's famous disquisition on the division of power, like so 
many of the eighteenth-century writings, clothes theory in the 
guise of history, an ideal in the garb of reality. The theory 
proved immensely stimulating, and served powerfully to empha- 
size the importance of individual liberty and the means to its 
attainment; but it has resulted in a total perversion of history, 
through which it has been itself discredited. The error is very 
like that committed by the classical school of English economics, 
and the analytical school of jurisprudence. It consists funda- 
mentally in ignoring the relative and historical side of institu- 
tions, in setting up a conception and a definition which apply 
only partially in the present and not at all in the past, as an in- 
fallible touchstone for all times and places. For the clear-cut 
separation of functions which Montesquieu described never did 
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exist, not even in the English constitution; it was merely what he 
considered ought to exist, and ultimately would exist when the 
tendencies of things should have worked themselves out. 

Historically, the course of events in the development of a 
political system is as follows: — First, the different social forces 
secure to themselves different representatives in the government; 
second, each of these representatives draws to itself more and 
more of such functions as it is peculiarly fitted to perform; third, 
the structure which has thus arisen without conscious forethought 
is recognized as serving a rational purpose; that is, the division 
of power is seen to be beneficial. It accordingly becomes hence- 
forth a conscious object in the organization of governments, and 
the division is carried out with a consistency and rigor hitherto 
unknown. 

It is sufficiently obvious that to attend only to the third and 
last step, and limit the expression "division of power" to it, is 
to render the whole process meaningless. Moreover, the dis- 
tinction between the different kinds of power, which this Mon- 
tesquieuan view pre-supposes, is merely relative; no hard and fast 
line can be drawn that will apply in all times and places. And 
the further back towards primitive conditions we go, the more 
do we find all functions of government and all organs of govern- 
ment confused and blended together. It is exactly as in the ani- 
mate world. In both institutions and living organisms, we find 
at first scarcely any differentiation of functions, or of organs; 
the body is homogeneous, and each part performs indifferently 
the same acts as all the rest. But development is accompanied 
by an ever-progressive specialization of functions and of organs 
for the exercise of these functions. The division of govern- 
mental power is to be conceived as a part of this general process; 
only thus does it become intelligible and stand forth as an his- 
torical fact of the first importance. 

The patriarchal family, which was long supposed to be the 
original social and political unit, is now recognized as the end of 
a long course of development. But it was at the same time the 
beginning of a new and higher phase of life, the indispensable 
first step toward political civilization. Growing up, like all social 
forms, in the closest dependence on economic conditions, it makes 
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its appearance with as great regularity in the pastoral stage as 
the village community in the agricultural; which is no doubt one 
reason why no nation has ever attained a high degree of civiliza- 
tion without a pastoral apprenticeship. Its existence among the 
original Aryan stock, thus suggested by analogy, is directly es- 
tablished by the evidence of language and of institutions. The 
patria potestas of the Romans and other branches of the race is 
unaccountable except as a part of their common heritage. 1 

In the patriarchal family, the social protoplasm had developed 
a special organ for social control: but only one such organ. What 
distinguished this social organization from all previous as well as 
all subsequent forms was the extreme concentration of authority. 
Private and public functions were not as yet distinguished: still 
less the different kinds of public functions. The head of the 
family was at once father, priest, judge, general, and king. In 
theory, at least, no division whatever of power existed. To this 
vanishing point we can trace back the division of power; and from 
this point we must follow its development. 

But there is reason to think that this simple undivided author- 
ity, if it ever existed in fact to the extent postulated by the theory, 
was not of long duration. A priori, it is difficult to conceive that 
the heads of the collateral lines could have obeyed the eldest 
male of the oldest line, who would often be their junior, so im- 
plicitly as the sons had formerly obeyed their common father. 
In fact, we know that often they did not. This very difficulty 
caused the Scotch and Irish clans to pass over a youthful heir in 
favor of the oldest agnate of the preceding generation. 2 But 
this could not be done without the consent of the clan, which 
was equivalent to an election; and an elected chief, even though 
strengthened by the necessities of a predatory life and incessant 
warfare, could not rule over those who were his equals, or even 
superiors by birth, as the original patriarch had ruled over his 
own children. 

Again, according to the Bible, the patriarchal authority was 
maintained in its purity from Abraham to Jacob only through 
the separation of the sons in each generation; and Jacob left no 

1 Maine, Ancient Law, pp. 123-126; Plato, Laws, III, 680 E. 

2 Maine, pp. 240-241. 
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successor to his authority. The descendants of his sons held 
together, but only in a loose confederacy; and within each tribe 
the real authority speedily passed from the chief of the tribe to 
the council of elders, and was only recovered for a brief period 
during the exile. Essentially the same condition of affairs exists 
among the best living representatives of the ancient Hebrews — 
the Bedouin Arabs. These examples suffice, or at least tend, to 
show that in the absence of some disturbing influence, such as 
that exercised by extensive conquests, the patriarchal principle 
after a few generations weakens rather than strengthens the 
central authority. There is not merely one imperium in imperio, 
but as many imperia as there are families. 1 This explanation, if 
correct, throws some light on one of the obscurest points in the 
history of institutions, the origin of the village community. Those 
who dispute the historic character of the polity described by 
Tacitus and explained by von Maurer, Waitz, and their succes- 
sors, do so mainly on the ground that the appearance of a regime 
so largely republican between patriarchal despotism on the one 
side and feudal despotism on the other, is too anomalous to de- 
serve credence. But if we keep steadily in mind that the patri- 
archal principle, as such, tends rather to the continued splitting 
up of society into small independent groups than to the formation 
of a centralized state, as is usually assumed, the difficulty at once 
vanishes. It is natural, and in the absence of counteracting influ- 
ences inevitable, that as soon as the patriarchal clan becomes agri- 
cultural the chieftainship dwindles down to an honorary pre-emi- 
nence and the village community assumes a distinctly republican 
cast. The heads of families have severally the full patria potestas 
over their households, and for that very reason can meet in the 
village council only as a body of equals. On the other hand, a 
confederation of clans naturally, and one is tempted to say neces- 
sarily, assumes an aristocratic cast. For the conduct of affairs 
falls into the hands of the general council, composed of the chiefs 
of the several clans, meeting under the presidency of the noblest 
of the council, the primus inter pares, later called /faoiAcve, or Rex. 2 

1 Maine, p. i*6; Fustel de Coulanges, The Ancient City, II, viii, a. 

2 Spencer, Prin. of Sociology, II, § 485; Fustel de Coulanges, The Ancient 
City, IV, iii, 1. 
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It is impossible to say just how far this process had gone among 
the Aryans before their separation; but the many and striking 
similarities, or rather identities, in the early institutions of all 
Aryan nations leave no doubt that kingship, council and assembly 
were already somewhat developed. 1 With this differentiation, the 
first and most important step in the division of power was taken, 
and that form of government was established which, after under- 
going a strange and eventful development, or rather perversion, 
on the soil of Hellas and Italy, appeared again with the invading 
Germans, and has become the bulwark at once of liberty and 
order for the civilized world. 

Another specialization of functions, without which the first 
would have been impossible, may confidently be attributed to 
the common Aryan period; the separation of the secular and 
spiritual powers. 

Early society is always exposed to a two-fold danger in respect 
to the exercise of spiritual functions; and most nations have been 
impaled on one or the other horn of the dilemma. On the one 
hand, if the political chief retains the spiritual power intact, if — 
to use terms strictly applicable only to later times — he wields 
both the temporal and spiritual swords, no limitation upon his 
power is possible; the foundation of an absolute despotism is 
assured from the beginning. Such have been all great des- 
potisms in both hemispheres. 2 In fact, there is no other secure 
foundation for a despotism. Alexander the Great and the 
Roman Emperors were not so mad as is usually supposed when 
they demanded divine honors. Nor is it an accident that the 
only civilized state to-day whose constitutional law is summed 
up in the dictum quod principi placuit legis habet vigorem, 
is likewise the only state whose ruler holds sway equally over 
the bodies and the souls of his subjects. On the other hand, 
if the exercise of spiritual functions becomes the monopoly of a 
priestly caste, the establishment of a theocracy is practically 
unavoidable. The reason is obvious. Among all primitive peo- 

1 Iliad, II; Tac, Ger., XI; Meyer Gesch. d. Alterthums, I, §§ 425, 438, 506; 
Arnold, Deutsche Urzeit (3 Aufl.), pp. 345-347. Freeman, Comparative Politics 
(1873), pp. 64-66, el passim. 

2 Spencer, II, §§ 602-603, 479; May, Democracy in Europe, I, pp. xxiv-xxv. 
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pies — the Aryans were no exception — law counts as a gift of 
the gods; consequently those who stand nearest to the gods, i.e., 
the priestly caste, if such there be, have the greatest influence in 
shaping the law, and never fail to warp it to their own advantage. 
A contest for power ensues. The mediaeval drama of Emperor 
and Pope has been acted in one form or another wherever a 
priestly caste has existed. The Hindu epics no less than the 
Bible are full of it. The immediate bone of contention in many 
cases, the key to the situation in all, has been the judicial power. 
It was not in the Middle Ages alone that the right to sit in judg- 
ment finally brought with it the right to exercise all other powers 
of government. In Egypt, for example, where the priests formed 
the supreme appellate court for the several counties (vo/uti), and 
probably the county courts also, they ended by disposing of the 
king altogether, the high priest assuming the crown. 1 And in 
.(Ethiopia the oracle chose the king, who, in the event of his not 
pleasing the priests, received orders from the same source to 
kill himself. 2 As Meyer pertinently remarks: "Bei diesen Zu- 
standen begreift es sich vollkommen, dass die aegyptischen 
Priester den Griechen ^Ethiopien als das gelobte Land schilder- 
ten." In addition to the defects of despotism in general, every 
theocracy, every priestly government under whatever name, has 
vices peculiarly its own. Not the least of these is the fact that 
law, morality and religion necessarily remain an undistinguished 
mass. Every custom and every prescription, great and small, is 
alike enforced by penalties both temporal and spiritual. Change, 
progress, are inconceivable. Law is petrified, and society be- 
comes, as it were, mummified while still in its infancy. 8 It can 
hardly be a coincidence that the two branches of the Aryan race 
which early developed a priestly caste, namely the Hindus and 
the Celts, are the only two which have throughout their history 
displayed a marked incapacity for the maintenance of political 
independence; nor can we go far astray in attributing the famous 
unchangeableness of the laws of the Medes and Persians to the 
influence of the Magian priesthood. 
It would thus seem that the spiritual power, wherever placed, 

1 jElian, Hist. Var. XIV, 34; Meyer, §§ 118, 269. 

1 Diod. Ill, 5; Meyer, I, § 350. * Maine, pp. 23, 77. 
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was certain to bring disaster and despotism upon society. But 
the Aryans and part of their descendants successfully held a 
middle course. They had priests, but no exclusive priestly caste, 
and the performance of religious rites was free to heads of fam- 
ilies, of gentes, and of tribes; in many cases it was even obligatory 
upon them. By this distribution of the spiritual power, it was 
rendered comparatively harmless. The priests were not strong 
enough to enter upon a contest for the supreme power, yet their 
influence limited and checked the growth of secular despotism, 1 
inculcating, as religion necessarily must, whenever the two powers 
are not united, that God should be obeyed rather than the human 
ruler. Just as during the Middle Ages, so now in the dawn of 
history, this division of secular and spiritual power favored the 
development of the human intellect and the formation of a limited 
government. 

The Homeric king is essentially a constitutional king. Though 
reputed to be of divine descent, his power is narrowly limited by 
custom, and by the influence of the council composed of the 
heads of the confederate clans, who bear as well as he the title 
Basileus? He is the commander in war. He represents the 
state in its dealings with foreign states and with the gods. He 
presides in the BouU and in the Agora. But he does not enter 
upon any important undertaking without first assuring himself 
of the support of his chiefs and people. Nor does he make laws, 
levy taxes, or even administer justice on his own authority. In 
the trial scene represented on the shield of Achilles, it is the 
council who form the jury, while the people standing around 
express their preferences by shouts; the verdict, even if finally 
pronounced by the king, is thus evidently not found by him. 
Laws, moreover, are not made by any one. The legislative 
power, which Montesquieu attributes to the assembly, does not 
exist at this stage of civilization. 8 Government is a mere matter 
of administration. In place of laws made by man there are cus- 
toms, which since they arise and change slowly and imperceptibly 

1 Sophocles, Antigone; Curtius, Griech. Geschichte (3 Aufl.), I, 129. 

2 Iliad, XVI, 542; Busolt, Griech. Staats- und Rechtsalt., §§ 29-31, 34. 

3 Montesquieu, Esprit des Lois, XI, 11; Maine, p. 8; Spencer, Prin. of Soc., 
§§ 466-468, 531. 
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from generation to generation, seem mysterious in origin and are 
hence attributed to the gods. As the conditions of life change and 
new cases arise, they are settled by themistes — decisions which 
are regarded as divinely inspired, and which, through the recur- 
rence of the same or similar circumstances, become the founda- 
tion of new customary laws. In these themistes we behold the 
first form of legislation, not yet consciously recognized as of 
human origin. 1 Here, as in all early civilizations, the first, and 
during long ages the only, legislatures are the courts of justice. 
It is not until the era of codes that human enactments are con- 
ceived as capable of giving rise to law. 

It thus appears that in the heroic Greek polity, the legislative 
power was lacking; and that the judicial and executive powers, 
so far from belonging to the king alone, as Montesquieu asserts, 
were for the most part exercised in common by king, council, 
and assembly. This form of division of power is common in 
primitive societies, at least among Aryans, and constitutes the 
necessary prerequisite to any further specialization of functions. 
For the division of power could not possibly occur to any one as 
a theory until it already existed as a fact; and it came into exist- 
ence as a fact only through the coexistence of social and polit- 
ical forces severally willing and able to vindicate for themselves 
a share in the government. 

With the disappearance of kingship, the balance of power in the 
system was broken. The importance of this revolution lay not 
in the change of name, but in the destruction of the office. Hence- 
forth there was not, and could not be, an independent executive 
or administrative organ in the government. In consequence, 
power was centralized. The oligarchies which succeeded the 
heroic monarchies usually parcelled out the executive and judi- 
cial powers among a number of magistrates elected by, and 
responsible to, the assembly of active citizens, i.e., usually the 
Bouli, which thus became the only independent power in the gov- 
ernment. The democracies still further multiplied the number 
and reduced the power of the magistrates, 2 thus making them 
still more completely the servants of the sovereign assembly, 
bound to obey its every whim and bend to its every gust of pas- 

Busolt, § 3. 2 Busolt, §§ 33, 49; Roscher, Politik, § 76. 
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sion. And when finally the dikasteries, that is, the assembly sit- 
ting in sections, came to exercise practically the entire judicial 
power, being judges at once of the law and the facts, a degree 
of centralization was reached beyond which it was impossible to 
go. In Sparta, the same result was later attained through the 
board of Ephors, who concentrated in their hands the whole 
power of the state, the so-called kings retaining no more real 
authority, and the senate and assembly but little more, than the 
Merowingian Faineants enjoyed. 1 The powers exercised by the 
Athenian Assembly and the Spartan Ephors needed but to come 
into the hands of one man and behold a tyrant, master of the 
life and fortune of every citizen. The tyrant could be killed, 
but the tyranny remained. Whatever its form, the government 
was equally and necessarily a despotism: for its power over the 
individual was legally and morally unlimited, and this enormous 
power was exercised by one man or one body of men. 2 And 
when religion had lost its hold, when law no longer counted as a 
gift of the gods, but as an arbitrary command of a chance ma- 
jority, when men came to contend not for principle but for plun- 
der, and in this contest employed the power of the state as their 
chief and most effective weapon, then the full consequences of 
the omnipotence and centralization of government were brought 
to view; and it is doubtful if history contains any page more 
sickening than that recording the events in Greece between the 
beginning of the Peloponnesian war and the sack of Corinth. 3 
The whole violence of social and political warfare was concen- 
trated into one effort, to retain or gain possession of the govern- 
ment; and the constitution, becoming the prize of party victory, 
was changed with every turn of the wheel of fortune. And so 
it came about that none of the simple or unmixed, i.e., the cen- 
tralized forms of government possessed the first requisites of sta- 
bility; each quickly degenerated and gave place to another, which 
in turn underwent the same fate, and so on around the fateful 
circle which Aristotle and Polybius so vividly described. Nor is 
the reason far to seek. The simple or centralized governments, 

1 Busolt, §§ 94-95- 

2 Ferron, De la Division du Pouvoir Legislatif (1885), pp. 12-13; Busolt, § 47. 

3 Beloch, Die attische Politik seit Perikles (1884); Roscher, § 123. 
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whether the ruler be one, or a few, or many, are all near of kin 
and readily convertible into each other — a fact proved in mod- 
ern times by the example of France; since such governments differ 
from each other only in one point of minor importance, namely, 
the number of persons who constitute the tyrant. For this rea- 
son they all deserve the name which Aristotle reserved for the 
second stage of each; they are parekbaseis — abnormal, one-sided 
forms, produced by the growth of one part of the constitution at 
the expense of the others; l at the expense, likewise, of the sound- 
ness and stability of the whole organization. 

This fact early attracted attention. The Greeks had recog- 
nized, long before the loss of their independence, that from a 
political point of view, they had failed ignominiously; and they 
attributed their failure, in part at least, to the concentration — 
that is, the lack of division — of power. In support of this prop- 
osition, two separate and significant proofs may be adduced. 

The first is, the attempts which were made at Athens to limit 
the power of the Assembly: to establish some body which should 
have the right and duty to confine demagogues and demos within 
the bounds prescribed by law. 

In the Solonian constitution, 2 the two senates were intended to 
serve as anchors for the ship of state. The Four Hundred had 
the legislative initiative. The Areopagus was the supreme inter- 
preter and guardian of the laws, with power to set aside resolu- 
tions of the Four Hundred and the Assembly, thus occupying a 
place strikingly like that of the American Supreme Court. The 
value of these safeguards was tested and approved in the stormy 
years extending from the expulsion of the Pisistratidae to the end 
of the Persian wars. To them was due in no small measure that 
union of prudence and energy which enabled Athens to over- 
come seemingly insuperable odds. In consequence, the Areop- 
agus never stood higher in public confidence and respect than 
during the two decades following the retreat of Xerxes. 

When Themistocles and Ephialtes had deprived the Areopagus 
of its supervisory power — an action dictated by personal motives 

1 Lang, Essays on the Politics of Aristotle, pp. 141-142; Spencer, Prin. of 
Soc., § 465. 

2 Plutarch, Solon, 19; Aristotle. Athen. Pol., 8; Isokr., Areop., 37. 
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and carried out in a truly Greek manner, if Aristotle is to be 
believed ' — the Graphs Paranombn was devised as a substitute. 
This was an indictment which could be moved by any one against 
the proposer of any decree or law, either on the spot, or at any 
time within a year. It caused the decree or law in question to 
be suspended until a dikastery passed judgment upon it; and if 
the indictment was sustained, the decree or law was ipso facto 
annulled. This process still subjected the Assembly to the de- 
cision of a court. But unlike the Areopagus, this court was 
merely a section of the Assembly itself, and could not be expected 
to show either more wisdom or more intelligence than the larger 
body; hence cases were argued on every other ground rather 
than that of constitutionality, 2 and faction, extortion, and bribery 
played the same role in this court as in all others. Doubtless 
the GrapM Paranomon was better than nothing, but its inade- 
quacy was shown by the disorganization which followed the 
weakening of the Areopagus. 3 Though checked by Pericles, the 
disease set in worse than ever after his death, deriving additional 
force from the measures by which he had purchased the favor of 
the rabble. The Assembly assumed the power of initiating 
measures without the authority of the BouU, and without the 
need of confirmation. Decrees (^i^ur/uara) overrode laws (vo/«m). 
The generals who had won the victory of Arginusae but had failed 
to pick up the dead were put to death without trial, in defiance 
of all law; and the words which Xenophon reports on this occa- 
sion* — "The crowd shouted that it would be outrageous for 
any one to hinder the people from doing whatsoever they liked" 
— express only too well the spirit of mob rule in all ages. That 
the people shortly after repented and ordered the accuser of the 
generals to be prosecuted, only completes the chain of evidence 
against a polity which provided no authority to resist the "jussa 
civium prava jubentium" — that is to say, against a government 
in which power was not divided. 
That the Athenians themselves saw the true cause of their 

Aristot., Athen. Pol., 25. 2 Grote. Pt., II, ch. 46. 

3 Aristot., Athen. Pol., 26. 

* ri Si jr\i}0vi tflba Seivbv ctvai, tl pj t« idfei rhv Sijfwv rpdrray t &r Poi\tirai. — 
Hell. I, 7, 12. 
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ruin in the unlimited power of the Assembly is plain enough 
from the renewed attempts which were made at the close of the 
Peloponnesian War to limit its freedom of action. The restored 
democracy, having learned by sorrowful experience what it costs 
to indulge every whim and being presumably chastened by suf- 
fering, made a number of good resolutions. In the first place, it 
was resolved that laws should not be set aside by a mere decree.' 
Truly, an excellent resolve; but who was to guarantee its observ- 
ance? Limitations imposed by any political body upon itself 
are much like written constitutions in Turkey and promises in 
Russia — not to be taken seriously. Whatever laws any single 
body can make, it can also break; and occasions for so doing will 
never be lacking. Secondly and chiefly, it was resolved that in 
future laws should be made and altered only by a peculiar and 
complicated process which may be compared to the formalities 
required for amending modern constitutions. 2 But the delegates 
who had the final responsibility in this process (vo/w$irai), like 
the judges who decided the Graphe Paranomdn, were chosen 
from the demos by lot, and hence were just as little able to rise 
above the ruling passions of the hour or to exercise an independ- 
ent authority. Moreover, the absence of any sharp distinction 
between laws (vofixn) and decrees (^<^«t/uito), together with the 
lack of any body authorized to draw the line in individual cases, 
defeated the main purpose of the whole institution. The As- 
sembly could still pass anything it chose in the form of a decree; 
and there was the end of its praiseworthy attempt to restrict its 
own action. The attempt to take power from the demos without 
giving it to any one else was foredoomed to failure. Only power 
can limit power. 

The second proof that the Greeks felt the need of a division of 
power is found in the theory of the mixed state, which has been 
well named the constitutional theory of antiquity. Several dif- 
ferent influences co-operated to call it into existence. First may 
be mentioned the Homeric poems, which never suffered the 
Greeks to forget that their earliest government had united kingly, 
aristocratic, and democratic elements. The impression thus pro- 
duced was strengthened by the contrast between the steadiness 
Busolt, § 150. * Roscher, § 78; Busolt, § 103. 
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of those states, notably Sparta, which had most faithfully adhered 
to the ancient constitution, and the continual revolutions which 
desolated the others. 1 And finally must be added a third influ- 
ence, subtle and scarcely definable, but none the less powerful; 
that of legal conceptions. As we have seen, the early Greeks 
conceived law as of divine origin, or even as a part of that world- 
order to which the gods themselves were subject.* Human will, 
whether of one or many, was as impotent to create law as to 
change the path of the stars. The government was thus subject 
to a law higher than itself, which it was powerless to alter. It 
was therefore a limited government. But this limitation disap- 
peared with the traditional view of law, of which it was a result, 
and the frightful excesses which followed, when there remained 
no criterion of legality or even of moral right and wrong beyond 
the temporary whim of a tyrant or of a chance majority in the 
Assembly, led all the nobler spirits to seek some new guarantee 
against the violence of despots and factions. This guarantee 
they found in the mixed state. The first recorded utterance sug- 
gestive of this famous theory is found in the dictum of Solon 
reported by Plutarch: — 3 "It seems to me that a ruler, whether 
king or tyrant, is held in more esteem by the citizens when he 
combines democracy with monarchy." These words express the 
same ideal which he had tried to embody in the constitution of 
Athens. Stobaeus 4 attributes fragments to Hippodamus of Mile- 
tus, a contemporary of Pericles, and Archytas of Tarentum, a 
friend of Plato, which would, if genuine, make them the authors 
of the theory in its most developed form. But the authenticity 
of these fragments is more than doubtful. 5 In Plato, however, 
we find the idea at which Solon had barely hinted worked out 

1 Plato, Laws, III, 690-693. 

2 Busolt, § 3, and notes. Hildenbrand, Gesch. u. System d. Rechts- u. Staats- 
phil. (i860), I, p. 29. 

3 "E/hoJ yiv otv, *0>j, Boise! in£Kurr' tuSo^os ytv4<T0<u koI pa<n\ei>s leal ripavvas tl 
SrjfwKparlay ix fiavapxtas Kara<rireud«ee rati toXItois. — Conviv. septem Sapient., 
cap. VII. cj. Zell, Dissertatio de Mixto Rerum Publicarum Genere (Heidelb. 
1851). 

4 Quoted by Fuhr, Dicaearchi Messenii quae supersunt (1841), pp. 37-38. 
Cj. Zell, who gives synopsis of the fragments and is inclined to consider them 
genuine. Stobaeus, ed. Gaisford, T. II, pp. 112, 146-147. 

5 Hildenbrand, p. 60. Aristot., Pol. II, 8, 1267, b. 21 ff. 
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with a clearness and fulness that leave little to be desired. The 
successive steps by which he reached this result cannot be better 
stated than in the words of Hildenbrand: 1 — 

As to the forms of state he [Plato] had in the Statesman treated the 
sovereignty of the one, of the few, and of the many {Volk) as mutually 
exclusive kinds of constitution, and had held that each was good or 
bad according as it was or was not operated subject to the restraints 
of law. In the Republic he improved on this doctrine by setting forth 
the development of the three absolute forms out of one another, and 
showing that they must be conceived as always in process of transi- 
tion from one stage to the next. Law in itself might limit the abso- 
luteness of any form, but it could never overcome the tendency, which 
was rooted in the nature of the constitution, to pass over into another 
form. As a means of counteracting this tendency Plato now hit upon 
the idea of combining in a single system the contrasted elements of 
the chief forms of constitution. Thus he arrived at the fundamental 
feature in the concept of the mixed form of state. 

Applying this conception to history, Plato finds that Sparta 
was steady and flourishing, while Argos and Messene, her sister 
states, had gone to ruin, chiefly because Sparta had and the 
other two had not adopted a mixed form of government. 2 To 
establish the same conclusion negatively he takes Athens and 
Persia as representatives, the one of pure democracy, the other 
of pure monarchy, which he considers the two fundamental forms, 
and shows how the misfortunes of both originated in the vices 
of their constitutions. Liberty and order, he concludes, are both 
necessary in a state; and only under a mixed government can 
both be maintained. 

A further stage in the development of the doctrine is marked 
by Aristotle, notwithstanding the fact that he is noncommittal 
on many points and has nowhere clearly or connectedly stated 
his views. He objects to Plato's conception of a mixture of 
monarchy and democracy, giving however no reason but a verbal 
quibble. He likewise objects, and with better reason, that the 
kingly power is, after all, left out of Plato's imaginary state. 8 
But he mentions with apparent approval the current opinion that 
Solon had intended the constitution of Athens to be mixed.* 

1 Hildenbrand, p. 185. 8 Plato, Laws, III, 690-693. 

» Pol., II, 6. * Pol., II, 12. 
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Still more clearly does he approve the mixture of powers in the 
Carthaginian and Spartan constitutions, at the same time point- 
ing out how the growth of one part at the expense of the rest 
was ruining the whole government. 1 And his own "best state" 
is repeatedly denned as a mean between the various other forms, 
and again as a mixture of democracy and aristocracy. 2 That 
he omits the royal power is due to his positive and practical 
genius, which saw the impossibility of establishing a legitimate 
kingship in the Greek city-states. But his theoretical preference 
for the union of the three forms appears plainly in several pas- 
sages. 3 This same idea was afterwards worked out in detail by 
his pupil Dikaiarchos in the Trifoliticus, so that he passed 
among the later compilers for its principal expounder, 4 the mixed 
state being called from his name, yevos AiKeuapx»«>v. 

The last element in the theory of division of power, though not 
recognized as such in ancient times, was likewise detected by 
Aristotle; namely, the distinction of the three essential kinds of 
governmental action. 

The passage in which this capital contribution to political 
science is set forth runs as follows: 

There are three elements in every government, which the good 
law-giver must consider separately as to their utility. If these are 
sound, the government will be sound; and governments differ from 
each other in so far as any one of these elements is different. One of 
these three is that which deliberates concerning the common welfare; 
the second has to do with administration; and the third, with judicial 
action. 5 

It is obvious at a glance that we have here the familiar division 
into legislative, executive, and judiciary. This distinction once 

1 Pol., II, 6; II, 9; II, 11. J Pol., IV (VI), chs. 7, 8, 9. 

3 Politics, II, 6; 'Ertoi piv otv \4yov<riv £>$ 8ti t^v iplcrriv roKirelav i£ lucatrwy 
tlrat T&y rroXireiwr ineiuyntvri . . . 1) ydp Ik ir\ei6r(i>v cvyKeipUvri irokirela peKrlwr. 
cj. also Pol. IV (VI), chs. 7-8-9. 

4 Osann, Beitrage zur Griech. u. Rom. Litteraturgesch. (1839), II, pp. 1-34- 
Fuhr, Dikjearchi Messenii quae supersunt (1841), cap. v. 

' "E<TT4 SI) rpla pbpia. twv iroXiretuy rairuv, irepl &v Set 8ewpetv rbv ffmvSaiov 
vofioOh-T/y ticdffTi) t& (rvfupfpop ■ &v ixbvruv xa\un iydyKi) rljv iro\n(lav Ixav xaXCn 
Kal Tot iroXtretos 4X\i)Xci»i' Sia<t>tpa.v tv T<j! biatptptiv (koutov roinuiv. E<rri St rwr 
rpt&v to&tuv tv piv rl rb (iovXevSpevov irepl twv koivwv defrrepov St rb ircpl tos &px&* 
. . . rplrov Si rl rb Siicdfrr. — Pol., VI (IV), 14. 
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made, the way was open for further advance. Aristotle had dis- 
tinguished the three parts of a mixed government; he had also 
distinguished the three functions of government. Why did he 
not combine the two ideas and assign each function to a separate 
organ? Had he done so, he would have anticipated Locke and 
Montesquieu. But this combination, obvious as it seems to-day, 
was not then possible. It presupposes what it required two 
thousand stormy and eventful years to create — the national 
representative system. For the division of power in this its mod- 
ern form rests upon one fact alone — that the sovereign does not 
act directly except when ordaining and amending the constitu- 
tion; whence it follows that the several organs of government 
created by the constitution stand upon an equal footing as regards 
each other, each being supreme in its own sphere. But so long 
as the sovereign, whether the one, or the few, or the many — 
especially if the many — is in his own person a part of the govern- 
ment, the other parts must necessarily be subordinate appen- 
dages. Such a sovereign was the Greek Assembly; and for this 
reason the modern division of power was in ancient times, not 
only impossible, but even inconceivable. 

Recapitulating briefly, the following points seem clear: 
The Greeks had at first a government composed of king, 
council and assembly, co-operating in the exercise of adminis- 
trative and judicial powers. The legislative power was not con- 
sciously recognized, its first beginnings appearing in the inspired 
themisles. This government was therefore limited and power was 
divided. 

The disappearance of kingship destroyed the balance and con- 
centrated power, first in the hands of the Boutt, then usually in 
those of a tyrant, and then in the Assembly, as at Athens, or in 
a committee of the Assembly, as at Sparta. Such a government, 
at once unlimited and centralized, necessarily remained a despot- 
ism, through all changes of name and form. When society was 
mastered by material interests and the war of classes broke forth, 
the government became the chief agent of pillage and massacre, 
and being merely the rule of a party, it changed form with every 
alternation of party victory. Monarchy, aristocracy, and de- 
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mocracy followed each other in an apparently fixed order, as 
described in the ancient theory of revolutions, but all were alike 
abnormal and one-sided, hence all alike unstable. 

The Greeks themselves recognized the cause of this instability 
and of their own political failure, in the fact that their govern- 
ments were simple — that power was not divided. Proofs of 
this recognition are: (1) the attempts made at Athens to limit 
the Ekklesia through the Areopagus, the Graphs Paranom&n, and 
the Nomothesia; (2) the theory of mixed government, developed 
by Solon, Plato, Aristotle, and Dikaiarchos, with the avowed 
purpose of remedying the vices of simple governments, especially 
those of violence and instability. 

Finally, these attempts and theories alike came to nothing, for 
the same reason that prevented Aristotle, when he had distin- 
guished the three separate functions of government, from as- 
signing them to separate organs; viz., because so long as the 
sovereign was a part of the government, that is, so long as 
government was direct, a mixed or balanced government could 
not be maintained. 

Edward Van Dyke Robinson* 

St. Paul, Minn. 



